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NOTES 

The Columbia Law Review announces the election of Officers for the year 
1921-22: Editor-in-Chief, Oliver B. James; Secretary, George C. Sharp; Business 
Manager, Albert G. Redpath. The following appointments have been made : 
Carroll B* Low, Note Editor; Jonas J. Shapiro, Decisions Editor; Louis F. 
Huttenlocher, Associate Decisions Editor. 

With the present issue the Board of Editors retires which has carried the 
Review through its twentieth year. It is in appreciation of two decades of accom- 
plishment that the Board of 1921 dedicates this issue to the Board of 1901 to 
mark the span of the history of the Review. These twenty years have seen the 
Columbia Law School effectively doubled in size, with a registration this year of 
five hundred and eighty-three. The officers of instruction have been increased from 
eleven to eighteen; and the number of courses offered from thirty-six to forty-three. 
An increasing proportion of the student body has been drawn from a distance 
from New York; this year over one hundred and twenty colleges and universities 
are represented. 

To the Board of 1922, the retiring Board expresses its firm belief that the next 
year will see carried further the high tradition of twenty years to which the Board 
of 1921 has attempted to conform. 



Law Library. — On June 30, 1921, the Columbia University Law Library will 
comprise more than 96,000 volumes. All of these, except 3,000 volumes relating to 
constitutional and administrative law, are shelved in Kent Hall. The total would 
be very largely increased if legislative journals, Federal, state and foreign, and 
legal biographies were included in the inventory. This material, though shelved 
in the General Library, is available to law readers. By rearrangements made dur- 
ing the present year, the central law collection is housed in Kent Hall, in the large 
reading room, containing about 20,000 volumes; on four floors of book-stacks; and 
in a new reading-room just organized on the second floor, adjacent to the offices 
of the law professors. This room contains 10,000 duplicate volumes of law reports 
most often referred to by the teaching staff. 

The accessions for the present year will reach 15,000 volumes, largely Anglo- 
American, but including also much foreign and international law. This increase 
is in accordance with a policy and programme, approved by the University Trustees, 
to provide for the needs of the steadily increasing number of students, and to de- 
velop the law library into a research library for scholars in law. 



Adequacy of Monetary Consideration As Affecting the Law of Bills and 
Notes. — It is generally stated as an exception to the elementary principle that the 
law will not inquire into the adequacy of consideration 1 that where there is a 
contract for the exchange of unequal sums of money, an inquiry will be made into 
the adequacy of the consideration, and that for the difference between the con- 
sideration and the promise to pay the larger sum there is no consideration.' The 

*Westlake v. Adams (1858) 5 C. B. (n. s.) *248, *265; 1 Williston, Contracts 
(1920) 239; Giddings v. Gidding's Adm'r (1878) 51 Vt. 227, 236. 

'Shepard v. Rhodes (1863) 7 R. I. 470, 474; 1 Williston, op. cit., 241, n. 78. 
The well recognized exceptions were peculiar to the law merchant, as bottomry, 
respondentia, and the course of exchange. 
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cases usually cited to sustain this exception are cases where one cent was held not 
to support a promise to pay $600, ! nor a dollar to support promises to pay $1,000 4 
and $3,900.' The reasoning of the cases is that such a contract is unconscionable, if 
intended as an earnest one,* and that, whereas in contracts founded upon other than 
a money consideration, it "is obviously impracticable" to inquire "into the equality or 
inequality of considerations," in "contracts to pay money and founded solely upon 
a money consideration," the adequacy or inadequacy of the consideration is apparent 
from the very face of the transaction.' 

This distinction is unsound and, likewise, the generalization therefrom that the 
adequacy of monetary consideration for a promise to give a greater sum will be 
inquired into. 8 If the adequacy of a piece of paper," or of the doing of an act, 10 
as consideration is not inquired into, when on the very face it is apparent that the 
consideration and the promise are unequal, and often that the consideration was 
merely intended to be nominal," it would seem that in the penny and dollar cases 
no inquiry into the adequacy of the consideration should be made." It might be 
urged that the value of the paper or of the act is uncertain, depending on standards 
of value which are purely subjective, and that the acceptance of the piece of paper 
as consideration for a promise to pay a large sum of money is an indication of a 
meeting of the minds on the same subjective values; whereas the value of money 
is objective and fixed." Such a contention is historically and economically unsus- 
tainable; for at the time that the law of consideration was growing up, the pro- 
ductivity of money capital was understood by the business community, which re- 
garded the charge for the use of money to be based on what the money might earn 
and the risk involved of not getting the money back." 

3 Schnell v. Nell (1861) 17 Ind. 29. 

'Shepard v. Rhodes (1863) 7 R. I. 470. 

'Precht v. Howard (1906) 110 App. Div. 680, 97 N. Y. Supp. 462, aff'd (1907) 
187 N. Y. 136, 79 N. E. 847. See Hall v. Allfree (1912) 51 Ind. App. 387, 391, 99 
N. E. 813. 

'Schnell v. Nell (1861) 17 Ind. 29, 32. 

"Shepard v. Rhodes (1863) 7 R. I. 470, 474. Where the consideration is a coin 
of special value, no inquiry will be made into its adequacy. Schnell v. Nell, supra, 
at p. 32. Cf. Taylor v. Turley (1870) 33 Md. 500 (different currency). 

8 To determine whether the usury laws are being violated, an inquiry into the 
adequacy of the consideration is proper. But no such inquiry will be made where 
the interest charged is within the legal limit. It is quite conceivable that the legal 
interest charged exceed the fair return for the use of the money advanced and the 
risk involved. The effect then of the usury laws is to preclude an inquiry into the 
adequacy of the consideration where the interest charged does not exceed the 
legal limit. 

9 Wilkinson v. Oliveira (1835) 1 Bing. (N. C.) *490. 

10 Bainbridge v. Firmstone (1838) 8 A. & E. 743. See 1 Williston, op cit., 239, n. 
66, 66a, 67. 

"In Shepard v. Rhodes (1863) 7 R. I. 470, the objection to the dollar as con- 
sideration was that "it was a mere nominal consideration" and "regarded as such by 
them, and intended as such by the promisees." See Schnell v. Nell (1861) 17 Ind. 29. 

12 Where the consideration of one dollar or other small sum is paid for a promise 
to do an act or to give something other than money of considerable value, the 
adequacy of the consideration will not be inquired into, though an inquiry whether 
the consideration alleged was the consideration actually intended is proper. 1 
Williston, op. cit, 240, n. 76, 77. 

" ". . . at common law a contract for the exchange of unequal sums of 
money at the same time, or at different times, when the element of time is no 
equivalent, is not binding; and, in such cases, courts may and do enquire into the 
equality of the contract; for its subject-matter, upon both sides, has not only a 
fixed value, but is itself the standard of all value ; and so, for the difference of value, 
there is no consideration." Shepard v. Rhodes (1863) 7 R. I. 470, 475. 

"The Medieval Church's opposition to and penalization of the charging of 
interest for the use of money was based on the notion prevalent in a pre-capitalistic 
era that money loaned could be us«d only for consumptive purposes. But even the 
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The common law reflected this understanding of economic principles. Early in 
the development of the law of consideration, in the absence of usury statutes, the 
charging of interest was legal if reasonable, 15 that is, in effect the payment of a 
smaller sum would support a promise to repay a greater amount provided that the 
disparity was not unreasonable. 1 " The fixing of an arbitrary limit on the charging 
of interest was wholly a creature of the legislature." In Roark v. Turner" it was 
said in a dictum that the payment of fifty dollars would be consideration for the 
making of a note for one hundred dollars, because the risk of repayment affects 
the value of the promise, and because a "promise is a species of property, a chose 
in action, and has no more fixed value, than a horse or a negro has;" and just as 
the law cannot "ascertain the exact equivalent for a horse," so it cannot ''ascertain 
the exact value of a promise." In Flight v. Reed 19 it was- said that £1500 was suffi- 
cient consideration to support a promise to repay £1600, in the absence of a law 
forbidding the making of such a promise. Eliminating the question of the viola- 
tion or evasion of the usury laws, it seems that where there is a substantial parity 
between the sum advanced and the sum promised, the adequacy of the monetary 
consideration will not be inquired into, 20 unless there has been fraud, undue in- 
fluence, or a definite promise to advance the full sum. 21 As to the one cent and 
dollar cases, there would seem to be cogent reasons for holding such consideration 
sufficient to support a promise to pay a sum of money, especially when we find 
that the obvious disproportion between the value of a piece of paper or of the 
doing of an act and a promise of substantial value is wholly disregarded. Perhaps 
Holmes's statement that "consideration is as much a form as a seal" a should be 
followed literally. 23 

Church sanctioned some charging for the use of money in commercial transactions, 
as where "if the lender could show that he had suffered any loss or had been pre- 
vented from making any gains through not having the money, he might charge a 
return." Seligman, Principles of Economics (7th ed., rev., 1916) 111, 114. 

1S See 39 Cyc. 890; Anon. (1666) Hardres' Rep. 420. 

"Coleman v. Commins (1888) 77 Cal. 548, 20 Pac. 77; Fisher v. Bidwell (1858) 
27 Conn. 363, 372; see Flight v. Reed (1863) 32 L. J. (n. s.) Ex. 265, 269. 

17 In Fisher v. Bidwell supra, Storrs, C. J., said: "There is no doubt that, con- 
sidering this question independently of our usury laws, and as one to be determined 
by the common law as administered in our courts, the lender would be entitled in 
such a case to recover, not. only the principal sum lent, but the interest thereon, 
according to the rate agreed on between him and the borrower, to the time when it 
became due by the terms of the contract, whatever the rate of such interest should 
be, subject to the inference derivable therefrom in regard to the fairness of the 
transaction, and also damages for the detention of the debt from that time to the 
rendition of the judgment. By the common law there is no limit to the compensa- 
tion for the use of money which may be agreed on between the parties to a loan. 
Contracts on that subject are equally valid and are governed by the same rules as 
those for the use of any other article. It is only by statute that such contracts are 
invalidated on account of the amount of the interest agreed to be paid." See 
Coleman v. Commins, supra. 

18 (1859) 29 Ga. 455, 457. 

19 (1863) 32 L. J. (n. s.) Ex. 265, 269. 

20 But see Sawyer v. McLouth (N. Y. 1866) 46 Barb. 350, 352, 353, citing Story, 
Promissorv Notes (5th ed. 1859) §187. 

21 See 'Riegel v. W ollenshlager (Cal. 1920) 193 Pac. 160; cf. Giddings v. ad- 
dings' s Adm'r (1878) 51 Vt. 227, 236. 

"Krell v. Codman (1891) 154 Mass. 454, 456, 28 N. E. 578. 

23 There are instances indicating the judicial sanction of the assumption of 
obligations without consideration. The doctrine of the enforceability of a volun- 
tary declaration of trust, Ex parte Pye (1811) 18 Ves. 140, certainly seems to ac- 
complish what could not have been done without consideration or a seal or a trans- 
fer of possession — the assumption by the declarant of an obligation with respect 
to some res then belonging to him. In Hamer v. Sidway (1891) 124 N. Y. 538, 27 
N. E. 256, it was held that the declarant was estopped from denying the existence of 
the subject-matter of the trust. Telescoping the two doctrines, the result is obtained 
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The foregoing discussion might not perhaps deserve such elaboration if it were 
not for the curious results that the erroneous generalization from the penny and 
dollar has produced in different phases of contract law. This together with the 
fear of permitting a usurious transaction to be carried out has led to the formula- 
tion of rules that have hindered the progress of the law towards its being a reflec- 
tion of the desires of the commercial community. In the discharge of obligations, 
"the medieval doctrine, that a partial payment of a debt cannot be a satisfaction of 
the whole amount due, although so intended by the parties"* 4 was later justified by 
Lord Ellenborough on the ground that "There must be some consideration for the 
relinquishment of the residue ; . . . otherwise the agreement is nudum 
pactum."" Though this doctrine has been generally accepted, it "has met with 
almost unparalleled animadversion at the hands of the judges who have applied it," 
and has been limited to the specific facts. 2 " 

The doctrine of inquiring into the adequacy of monetary consideration, com- 
plicated no doubt by the fear that the usury laws will be evaded, has stunted the 
development of the law of bills and notes. As between immediate parties, maker or 
acceptor and payee, the law of consideration as applied in simple contracts prevails, 
except as to pre-existing debts. 27 Consequently, for the difference between the 
amount advanced and the promised amount there can be no recovery, except where 
such difference does not exceed the legal interest, because there is said to be no 
consideration to that extent. 38 In several jurisdictions, in the absence of usury 
laws, there can be full recovery where the disparity between the amount advanced 
and the promised amount is reasonable, 29 and in one jurisdiction regardless of such 
disparity. 30 

In a recent case, Riegel v. Wollenshlager (Cal. 1920) 193 Pac. 160, it was held 
that $19,400 was a sufficient consideration for the making of an interest-bearing 
note for $20,000 and that "inadequacy of consideration is no defense to the enforce- 
ment of a contract voluntarily made." 

It was disputed for some time whether a holder who had paid less than full 
value could recover more than the consideration he had paid and interest from a 
maker or acceptor, who had a valid defense against the holder's transferor.'' 
Where there has been an original valid consideration, or the paper has been issued 
fairly and intentionally without consideration, a purchaser for value and without 
notice can recover the whole amount regardless of what he has paid." 

What should be the measure of recovery of an indorsee from his immediate 
indorser, or of a payee from the drawer, upon the default of parties primarily 
liable, where the holder has paid to his transferor less than the face of the paper? 
Assuming that the transaction is a sale and not a loan, and the objection of the 
violation of the usury laws is thus met," should the sufficiency of the consideration 
be inquired into? 

of the enforcement of an obligation, when the beneficiary is led to believe in the 
existence of the subject-matter, even though no consideration was given for its 
assumption. See also 1 Williston, Contracts (1920) § 139. 

"J. B. Ames, Two Theories of Consideration (1899) 12 Harvard Law Rev. 
515, 524. 

"Fitch v. Sutton (1804) 5 East 230, 232. See 12 Harvard Law Rev. 524; 
Morris v. Slaughter (Iowa 1851) 3 G. Greene 116. 

26 12 Harvard Law Rev. 525, and note 1. 

21 See Uniform Negotiable Instruments Law §25 ; 1 Daniel, Negotiable Instru- 
ments (6th ed. 1913) §753 et seq. 

'"Ibid.; Sawyer v. McLouth (N. Y. 1866) 46 Barb. 350, 353; see Story, op cit., 
§187; Town of Danville v. Sutherlin (Va. 1871) 20 Gratt. 555, 579. 

M See supra, footnote 16. '" Roark v. Turner (1859) 29 Ga. 455. 

31 1 Daniel, op. cit., §§ 754-761. 

32 Uniform Negotiable Instruments Law §57; 1 Daniel, op cit., §761. 

23 See Cram v. Hendricks (N. Y. 1831) 7 Wend. 569, 577; Lloyd v. Reach (1817) 
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In some jurisdictions the indorsee can recover from his indorser, if at all," 
merely the money paid for the paper and interest. 55 According to the minority and 
better-reasoned view, full recovery of the face value of the instrument is allowed." 1 
The argument used to reach the result that only the money consideration paid to 
the indorser should be recovered is identical with the one used in limiting the re- 
covery of a promisee under a simple contract to the money advanced. 37 The carry- 
ing over of this concept to the indorsee-indorser situation has virtually paralyzed 
the judicial analysis of the real situation and has produced a vicious and inde- 
fensible result. Where one sold choses in action at a discount of from IS to 20 
per cent, and guaranteed their payment, the vendor was held liable on his guaranty 
for the face value of the unpaid claims. 38 Arguing analogically, the indorsee should 
be permitted to recover from his indorser, who is not an accommodated party 
known as such to the indorsee, the face of the bill or note, which he sold and the 
payment of which he merely guaranteed. It is analogous to the sale of a chattel 
and a warranty of the value as greater than the price paid, or a guaranty that the 
sale of the chattel at some future time would realize an amount greater than the 
price paid. 89 Besides, the content of the indorser's promise is not that he will in 
return for the lesser sum pay a larger amount at all events and unconditionally, but 
that he will pay the larger amount only if the party who is primarily liable defaults 
in his obligation and if the holder makes presentment and gives notice. 40 Of course, 
if the transaction is intended as a subterfuge for the evasion of the usury laws, as 
where the indorsee and the indorser know that the person primarily liable is 
insolvent and is not seriously considered as likely to pay, the foregoing reasoning 
would not be applicable, for the transaction would really be a loan and not a sale." 

The doctrine that the indorsee can recover from his indorser, who transfers the 
paper as seller, only the consideration paid for it and interest has been consciously 
limited even in the state of its origin. In Ingalls v. Lee" the court after reaffirming 
the preceding doctrine declared in a dictum that from an accommodating indorser, 
not a party to the sale, the full face of the note could be recovered. 43 The indorser 
is as much a surety in the one case as in the other and should be equally liable in 
both cases. 

2 Conn. 175; 39 Cyc. 933; I Daniel, op tit., §762 et seq. 

34 There seemed to have been some doubt whether any recovery could be had. 
See Cram v. Hendricks (N. Y. 1831) 7 Wend. 569; I Daniel, op tit., §762, et seq. 

u Cram v. Hendricks (N. Y. 1831) 7 Wend. 569; Braman v. Hess (N. Y. 1816) 
13 Johns. *52; Munn v. Commission Co. (N. Y. 1818) 15 Johns. *44 *55; French v. 
Grindle (1838) 15 Me. 163, 166; see Ingalls v. Lee (N. Y. 1850) 9 Barb. 647, 651; 
McAdam v. Grand Forks Mercantile Co. (1913) 24 N. Dak. 645, 140 N. W. 725, 47 
L. R. A. (n. s.) 246 (negotiation after maturity) ; Norton, Bills and Notes (4th 
ed. 1914) 231, n. 3. 

"Van Vleet v. Sledge (C. C. 1890) 45 Fed. 743, 752; Roark v. Turner (1859) 
29 Ga. 455 ; National Bank of Michigan v. Green (1871) 33 Iowa 140, 146; Durant v. 
Banta (1858) 27 N. J. L. 624, 632, 636; 1 Daniel, op tit., §§767, 768; 2 Parsons, 
Notes and Bills (2nd ed. 1876) 428 et seq.; cf. N. I. L. § 66. 

37 See McAdam v. Grand Forks Mercantile Co. and 47 L. R. A. (n. s.) 246. 

™Cantrell v. Ford (Tenn. Ch. 1898) 46 S. W. 581, 585. See Railroad Companies 
v. Schutte (1880) 103 U. S. 118, 145; Lloyd v. Keach (1817) 2 Conn. 175, 178; 
Ingalls v. Lee (N. Y. 1850) 9 Barb. 647, 651. 

39 2 Parsons, op cit., 429, 430 ; 1 Daniel, op cit., 884 ; but see Cram v. Hendricks 
(N. Y. 1831) 7 Wend. 569, 587. 

40 1 Daniel, op cit, 884; Durant v. Banta (1858) 27 N. J. L. 624, 632. 

41 Cf. McAdam v. Grand Forks Mercantile Co. (1913) 24 N. Dak. 645, 140 N. W. 
725. " (N. Y. 1850) 9 Barb. 647, 651. 

43 See Billingsley v. State Bank (1852) 3 Ind. 375 (apparently an accommodating 
indorser). But from an accommodated indorser, regardless whether or not his 
accommodation character was known to the indorsee, it was said that the amount 
recoverable would be limited to the amount paid. Cf. Cram v. Hendricks (N. Y. 
1831) 7 Wend. 569, 572. When the indorsee knows that the indorser is the accom- 
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It has been urged that the foregoing reasoning is applicable "where the drawer 
of a bill parts with it for less than the legal rate of discount."" It is argued that 
the drawer "simply sells a debt due him from another, engaging that, if the other 
does not pay it, and peculiar acts of diligence are observed by the purchaser, he 
will make the debt good," 45 and that the transaction is not a loan and, therefore, 
not affected by the usury laws. 16 By this transaction the payee merely acquires a 
liability to have his legal relations altered by the drawee and a power to subject the 
drawer to a duty and a liability. To say that the drawer "sells a debt due him 
from another" implies the transfer of the claim or right that the drawer has 
against the drawee. But this is inaccurate as applied to the payee of a bill, for 
he acquires no right against nor power over the drawee by virtue of the bill. 
So this might be regarded as a sale to the payee of a liability to acquire a right 
against the drawee by acceptance and a guaranty that if the bill is not accepted 
and paid the drawer will pay. It seems doubtful whether one will pay a large 
sum for a mere "liability" to acquire a right against another, who has no present 
duty toward him and who may refuse to give him such right, even though 
breaching thereby an obligation toward the drawer ; in reality, the payee is depend- 
ing on the promise of the drawer when he takes the bill. Besides the whole trans- 
action has the effect of depriving the drawer of definite monetary assets which are 
greater than the money consideration ; and in this sense there is an inadequacy 
of consideration for the drawer's promise. 4 ' The result contended for is another 
protest against the influence of the doctrine of inquiring into the adequacy of 
monetary consideration. 

To summarize, in simple contracts a nominal sum will not support a promise 
to repay a larger sum. The generalization therefrom that the equality of the 
monetary consideration and the promise will be inquired into and that as to any 
deficiency there is no consideration is inaccurate. In the law of bills and notes, 
aside from the question of the usury statutes, the adequacy of monetary considera- 
tion as between the payee and maker or acceptor will be investigated. But there 
is authority for the conclusion that where there is a substantial parity, or where the 
consideration is not obviously intended to be nominal, the consideration, whatever 
it may be, will be sufficient to support a promise to repay a larger sum. As between 
the indorsee and the indorser, other than an accommodated indorser known as such 
to the indorsee, there is a conflict ; but it seems that according to the better-reasoned 
view the sufficiency of the consideration should not be inquired into to limit the 
indorsee's recovery to the consideration paid and interest, unless the indorsee was a 
pledgee. And as between the payee and the drawer, both on technical legal grounds 
and on the ground of fulfilling the expectations of the parties and the desires of 
the commercial community, the drawer should be held liable for the full face of the 
bill even though the consideration received therefor was considerably less. 



The Expenses of a Receivership Erroneously Created. — Although the courts 
are vested with large discretion in determining which of the parties shall bear 

modated party, and, therefore, the party who is expected to take up the paper upon 
maturity, the transaction is obviously a loan and not a sale; and an obligation exists 
between such indorser and indorsee similar to the obligation between a maker and 
a payee. But when the indorser's accommodated character is unknown to the 
indorsee, the transaction might be a sale, or the indorsee might have proceeded upon 
the bona fide supposition that a sale was being consummated. In the latter case, full 
recovery might properly be allowed. 

44 1 Daniel, op cit., 884 ; but see Whitworth & Yancey v. Adams ( Va. 1827) 5 
Rand. 333, 341. * Ibid. 

48 1 Daniel, op. cit., 886, n. 19 and 18. 

47 This is especially clear in the case of the drawing of a check for an amount 
greater than the consideration. 



